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THIS AGREEMENT is made this                                 day of                                        2010.

BETWEEN:
Brisbane City Council, a body corporate constituted under the City of Brisbane Act 1934 of 266 George Street, Brisbane in the State of Queensland.
(the “Council”)

AND:

The State of Queensland (represented by the Department of Education, Training and the Arts) of Education House, 30 Mary Street, Brisbane in the State of Queensland. 

(the “DETA”)

RECITALS

A. The State is the owner of (the “Land”) on which «Name_of_Organisation» (the “School”) is located.

B. An agreement between the DETA and the Council (the “Funding Agreement”) was entered into regarding the funding and administration of the upgrade of a sport Facility on selected sites within the Brisbane Metropolitan area (the “Upgrade Program”).  The Council is responsible for administering the Funds in accordance with the terms of the Funding Agreement.

C. The School has applied to the Council and was successful in obtaining financial assistance to fund the upgrade of the School’s existing sport facility (the “Facility”).

D. The State has agreed that the upgraded Facility is to be made available for community use for sport and recreation purposes when not being used by the School.

E. The parties wish to record the terms of their agreement. 

NOW THE PARTIES AGREE AS FOLLOWS —

1. Interpretation

1.1 In this Agreement, unless the context otherwise requires or the contrary intention appears, the following terms must have the meanings assigned to them — 

“Act” means the Education (General Provisions) Act 2006.

“Agreement” means this document and all Schedules to this document.

“Approvals” means all approvals, permissions and consents as may be required by statute, regulation or local law to upgrade the Facility.

“Business Day” means a day (other than a Saturday, Sunday or a public holiday) on which banks are open for business in Brisbane.

“Council” means Brisbane City Council (the “Council”) and unless inconsistent with the subject matter, includes the Council’s employees, agents, contractor and invitees.

“Date of this Agreement” means that date referred to in clause 25.

“DETA” means the State of Queensland acting through the Department of Education, Training and the Arts (the “department”) and unless inconsistent with the subject matter, includes all persons authorised for the time being by the DETA.

“DETA Community Use Agreement” means the standard DETA Community Use Agreement from time to time, used by the DETA.

“Facility” means the facility referred to in Recital C.

“Funding Agreement” means the agreement referred to in Recital B.

“Funds” means funds allocated to the School as part of the Upgrade Program, as specified in Schedule 1.

“GST” has the same meaning as in GST Law.

“GST Law” includes A New Tax System (Goods & Services Tax) Act 1999 (C’wlth), order, ruling or regulation which imposes or purports to impose or otherwise deals with the administration or imposition of GST on a supply of goods or services in Australia.

“Land” means the land described in Recital A. 

“Law” means a statute, regulation, ordinance or local law.

“Principal” means the Principal from time to time of the School and the obligations of the Principal under this Agreement are obligations of the State acting through the Principal.

“Regulations” means the Education (General Provisions) Regulation 2000.

“School” means the school referred to in Recital A.

“School Day” means each day the School is open for students and excludes public holidays and gazetted school holidays.

“School Hours” mean from 8.00am to 4.00pm.

“State” means the State of Queensland acting through the Department of Education, Training and the Arts, and unless inconsistent with the subject matter, includes all persons authorised for the time being by the State.

“Supply” means a supply which is deemed under the GST Law.

“Tax Invoice” includes a document which is deemed to constitute an invoice under the GST Law.

1.2 A reference to a person includes a reference to corporations and other entities recognised by law.

1.3 In this Agreement the Table of Contents and the headings to the clauses have been inserted for convenience of reference only and are not intended to be part of or to affect the meaning or interpretation of any of the terms and conditions of this Agreement.

1.4 A reference to a statute, regulation, ordinance or local law must be deemed to extend to all statutes, regulations, ordinances or local laws amending, consolidating or replacing them.

1.5 The singular includes the plural and vice versa.

1.6 Words importing one gender include a reference to all other genders.

1.7 A covenant or agreement on the part of two or more persons must be deemed to bind them jointly and severally.

1.8 A reference to a clause, schedule or attachment is a reference to a clause, schedule or attachment to this Agreement and includes any amendments to them made in accordance with this Agreement.

1.9 Where under or pursuant to this Agreement the day on or by which any act, matter or things is to be done is not a Business Day, such an act, matter or thing may be done on the next Business Day.

1.10 In the case of any inconsistency between the Schedules and a clause contained in this Agreement, the provisions of the clause shall prevail to the extent of any inconsistency.

2. Term

This Agreement will commence on the Date of this Agreement and will continue for a period of 5 years, unless terminated earlier in accordance with the terms of this Agreement.

3. Funding

3.1 The Council will grant the Funds to the School for the purposes as specified in the Schedule 1 and subject to the terms of this Agreement.
3.2 Payment of the Funds to the School will be made in one payment upon the return to Council of a signed copy of this Agreement by the School, and the provision, by the School, of a Tax Invoice on the Council for the full amount of funds.   

3.3 Upon completion of the works the School will need to provide to the Council an audit certificate, appropriately certified by an internal auditor within DETA, that all Funds have been appropriately expended in accordance with this Agreement.  Upon receipt of the audit certificate, the Council’s Facilities Policy Officer, Community Services Branch, (or nominee) may undertake a site inspection. The School will permit the Council’s Facilities Policy Officer, Community Services Branch (or nominee) full access to the site and provide them with all reasonable assistance and cooperation to enable the site inspection to take place.
3.4 The failure by the School to comply with clause 3.3 may result in the School being ineligible to apply for future grants administered by the Council whether under the same or different programs.

3.5 The School is to retain invoices, and any receipt for payment, for the supply of goods and/or services for the Facility upgrade as documentary evidence of having expended the Funds on the Facility upgrade.

3.6 The School may not expend the Funds for any purpose other than for which it is granted and may not vary the plans and specifications in Schedule 1.

3.7 The School is responsible for payment of all costs associated with the Facility upgrade.

3.8 Despite Funds being provided by the Council, the upgraded Facility remains the property of the State.

4. Upgrade of Facility

4.1 The School must upgrade the Facility in accordance with plans and specifications specified and attached in Schedule 1.  The School must ensure that all Facility upgrades comply with the department’s Design Guidelines for Education Queensland School Facilities.

4.2 The School must obtain (at its cost) all necessary Approvals no later than 3 months after the Date of this Agreement.  If the Approvals are not obtained by that date, then the Council may terminate this Agreement.  Termination under this clause 4.2 will not entitle any party to damages or compensation.  Upon termination pursuant to this clause 4.2, the School must re-pay the Funds in full to the Council within 7 days of termination.

4.3 The School must not undertake any works to upgrade the Facility until the appropriate Approvals referred to in clause 4.2 have been obtained.

4.4 The School must complete the upgrading of the Facility no later than 30 June 2010 (the “completion date”).  The parties may agree to extend that date.  Within one month of the completion date, the School shall pay to the Council all unexpended Funds.  This clause survives the expiration or earlier termination of this Agreement.

4.5 The School will ensure that the Facility is upgraded in accordance with all statutory requirements and in a proper and workmanlike manner and in compliance with the relevant DETA policies and guidelines.

5. Management and Maintenance of the Upgraded Facility

The parties agree that the State, acting through the Principal, will be responsible for the management and maintenance of the upgraded Facility in accordance with legislation and departmental policy requirements.

6. Use of the Upgraded Facility

6.1 The parties agree that the School will have the exclusive use of the upgraded Facility during School Hours on each School Day.

6.2 The parties agree that the School may use the upgraded Facility at other times.

6.3 Subject to clauses 6.1 and 6.2, the upgraded Facility must be available for use by the community, provided that —

(a) in respect of each use, the proposed user has booked the upgraded Facility; 

(b) the proposed user has signed a DETA Community Use Agreement / application form as detailed in the DETA Community Use Agreement policy framework;

(c) the Principal has authorized the use by signing the DETA Community Use Agreement; and

(d) on each such occasion, the user is responsible to ensure that the upgraded Facility is clean and ready for use on expiry of the time allotted.

6.4 The State acknowledges that use by the community of the upgraded Facility may be available during School Hours if the proposed use does not disrupt School activities or routine.  The Principal will determine whether or not use by the community during that time is reasonable.

6.5 To enable the monitoring and reporting on the joint program to Council and the State, the Principal will commit to completing a Community usage survey, in each calendar year, conducted by Council; and will be available for such other meetings, as are deemed reasonable and necessary, with the Facilities Policy Officer, Community Services Branch, Brisbane City Council (or nominee).

6.6 Within the survey, or at the requested meeting, the Principal must supply sufficient financial and booking documentation to enable the parties to gauge appropriate community use of the upgraded Facility.

7. Fees Payable for Use of the Upgraded Facility

The fees payable for the use of the upgraded Facility will be determined by the Principal, exercising his discretion reasonably, in accordance with the guidelines set out in the DETA Community Use Agreement policy framework.  

8. Accounting Requirements
All fees payable for the use by the community of the upgraded Facility shall be accounted for in accordance with the accounting requirements of the department’s Accounting in Schools and Other Centres policies and procedures and should be applied for the purposes of the proper operation and maintenance of the upgraded Facility.

9. Cleaning, Repairs and Maintenance

9.1 Repairs to the upgraded Facility must be co-ordinated and effected through the School’s maintenance and development program and in accordance with relevant DETA policies and guidelines.

9.2 Cleaning procedures and requirements for the upgraded Facility, including the purchase and use of chemicals and agents, must comply with the School’s cleaning program.  Electrical and/or mechanical cleaning equipment owned by the School is not to be used by persons other than cleaners employed by the School.

10. GST

10.1 The Parties acknowledge that GST may be payable on the Supply of goods and/or services under this Agreement.

10.2 Where GST is payable upon any Supply of goods and/or services under this Agreement the consideration payable by the recipient of the Supply must be adjusted by the amount of GST payable.

10.3 Subject to the supplier issuing a valid Tax Invoice, the consideration payable by the recipient to the supplier for the supply must be increased by the amount equal to that which the supplier is obliged to remit as GST on the Supply.

11.  Signage and Promotion

11.1 The State agrees that signage, substantially in the same form as the signage in Schedule 2, must be placed upon the Land at a location mutually agreed to by the Principal and the Council.  One sign per School will be provided by Council.

11.2 The Principal will encourage programs to be conducted on the upgraded Facility during all school holiday and public holiday periods.

11.3 The Principal will advertise and promote the availability of the upgraded Facility to members of the local community, and co-operate with Council in the general promotion and community use of the upgraded Facility.

12. Insurance During Construction

12.1 The School will ensure that the person who undertakes any works to upgrade the Facility obtains and keeps in full force and effect the following insurance indemnifying the State against —

(a) loss or damage to the State’s property; and

(b) claims by third parties against the State in respect of accidental death or accidental bodily injury to persons or accidental damage to property on the Land and the policy of insurance shall be for an amount of not less than $10 million for any single event.

12.2 All insurance policies required by this clause 12 will be taken out with insurers acceptable to the State and on policies and in forms satisfactory from time to time to the State.

13. Default and Termination

13.1 If any party is in default in the performance of any obligation under this Agreement (the “defaulting party”) the other parties may give written notice to the defaulting party to remedy the default.  If the default is not remedied within 28 days of such notice, then the other parties may terminate this Agreement by further written notice to the defaulting party.

13.2 Termination under clause 13.1 shall be without prejudice to any rights, which any party may have against another arising out of or connected with this Agreement prior to the date of termination.

14. Compliance with Laws

At its expense, the School must comply with and observe all Laws for the time being in force, which apply to the upgrading of the Facility.

15. Dispute Resolution

15.1 A party to this Agreement, claiming that a dispute has arisen under this Agreement (the “first party), shall give written notice to the other party (the “second party”), designating as its representative in negotiations relating to the dispute, a person with authority to settle the dispute.  The second party shall within 5 Business Days give written notice to the first party, designating as its representative in negotiations relating to the dispute, a person with similar authority.

15.2 Following whatever investigations each deems necessary, the designated persons will endeavour to resolve the dispute no later than 10 Business Days after the last designation under clause 15.1.

15.3 If the dispute is not resolved within 10 Business Days, the parties shall seek during the next 5 Business Days to agree on a process for resolving the whole or part of the dispute through means other than litigation or arbitration (such as further negotiations, mediation, conciliation, independent expert determination).

15.4 The rules governing any alternative dispute resolution procedure adopted by the parties, shall be as recommended by Dispute Resolution Services, a service of the Bar Association of Queensland conducted through Barristers Services Pty Limited.

15.5 The parties acknowledge that the purpose of any exchange of information or documents or the making of any offer of settlement pursuant to this clause is to attempt to settle the dispute between the parties.  No party may use any information or documents obtained through the alternative dispute resolution procedure established by this clause for any purpose other than an attempt to settle a dispute under this Agreement.

15.6 In the event that the dispute is not resolved by agreement within 30 Business Days of the date upon which the first party gave notice under this clause either party may refer the dispute to arbitration or commence court proceedings.

15.7 Each party shall continue to perform its obligations under this Agreement notwithstanding the existence of a dispute or any proceedings under this clause.

16. General

Obligations expressed as obligations of the State or the School in this Agreement will be performed by the Principal, or officers nominated by the Principal.

17. Notices

17.1 Notices under this Agreement may be delivered by hand, by registered mail, or by facsimile to the addresses specified in clause 17.3 or any substitute address as may have been notified in writing by the relevant addressee from time to time.

17.2 Notice will be deemed to be given —

(a) 2 Business Days after deposit in the mail with postage prepaid; 

(b) when delivered by hand; or

(c) if sent by facsimile transmission, upon an apparently successful transmission being noted by the sender's facsimile machine prior to close of business at 5.00pm. Facsimile transmissions received after 5.00pm will be deemed to be received at the start of the next Business Day,

as the case may be.

17.3 The address for each party is —


State 

Name of School:
«Name_of_Organisation»
Attention:
The Principal

Street Address:
«Facility_Address_1»

«Facility_Address_2»

«Suburb»   «State»   «PostCode»
Postal Address:
«Address_for_Correspondence»

«Suburb»   «State»   «PostCode»
Telephone:
(07) «Work_Phone»
Facsimile:
(07) «Fax_Number»

Council


Street Address:
Brisbane City Council
Community Grants

13th Floor, Brisbane Square

266 George Street

BRISBANE   QLD   4000


Attention:
Renee King - Program Officer Community Grants


Postal Address:
Brisbane City Council



Community Grants



GPO Box 1434



BRISBANE   QLD   4001


Attention:
Renee King - Program Officer Community Grants


Telephone:
(07) 3403 9135    Facsimile:
             (07) 3334 0032
18. Governing Law


This Agreement will be governed by and construed according to the Law of the State of Queensland and the parties agree to submit to the jurisdiction of the Courts of the State of Queensland.
19. Waiver

No right under this Agreement must be deemed to be waived except by notice in writing signed by each party.
20. Variation

This Agreement may be varied at any time by a written agreement executed by all parties.

21. Costs

Each Party must pay their own costs of and incidental to the negotiation, preparation and execution of this Agreement.

22. Assignment

None of the parties to this Agreement may assign their rights and obligations without the prior written consent of the other parties.

23. Entire Agreement

This Agreement constitutes the entire agreement between the parties.  Any prior arrangements, agreements, warranties, representations or undertakings are superseded.

24. Relationship of Parties

The relationship of the parties is that of independent contractor and principal.  Nothing in this Agreement creates or will give rise to any relationship of partnership or agency between the parties.

25. Execution

25.1 The parties agree that if this Agreement is not executed by all parties on the same date, this Agreement shall commence on and from the last of the dates of execution.

25.2 The parties shall execute copies of this Agreement with each party retaining an original copy.

Schedule 1

«Name_of_Organisation»
Approved Facility upgrade:
«Brief_Description_of_Proposal»
Approved Funds amount: «Amount_Approved» (plus GST gross-up)

Approved Timeframe & Acquittal Date: 30 June 2010

Approved Plans and Specifications: As per application
Schedule 2


Accordingly the Parties have Executed this Agreement on the Dates Appearing Below.

	Signed for and on behalf of the :

STATE OF QUEENSLAND

this day of 2009
by . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

(Full name)

Principal of.

who is a duly authorised officer — in the presence of:

Witness:

 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

(Full name)


	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

(Signature)

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

(Signature of witness)



	Signed for and on behalf of :
BRISBANE CITY COUNCIL

this day of 2009
by . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

(Full name)

Manager, Community Services Branch, Brisbane City Council, who is a duly delegated officer — in the presence of :

Witness :

. . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . .

(Full name)


	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

(Signature)
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

(Signature of witness)



NAME  OF SCHOOL
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